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CRIMINAL CODE AMENDMENT (RACIAL VILIFICATION) BILL 2004 
Third Reading 

MR J.C. KOBELKE (Nollamara - Leader of the House) [6.19 pm]:  I move on behalf of the Premier - 

That the Bill be now read a third time. 

I understand that one or two members may wish to speak on the third reading, so I will have to retain the call 
until they arrive.  If they have their notes and are ready, they may wish to add some comments during the third 
reading stage of this Bill.  If the member opposite is ready, I will allow him to contribute to the third reading 
debate.   

MR R.F. JOHNSON (Hillarys) [6.20 pm]:  I was led to believe by the government Whip today that we would 
be dealing with this Bill next week.  I do not have all my papers in the Chamber.  I happened by chance to hear 
that the Leader of the House was going to do one of his swift tricks again and bring on the Bill without -  

Mr J.C. Kobelke:  That is most unfair.   

Mr R.F. JOHNSON:  No, it is not. 

Mr J.C. Kobelke:  I asked for you to be called and spoke until you could get here.   

Mr R.F. JOHNSON:  I accept that.  However, if I had been down the other end of the building, I would not have 
got here in time.   

Mr J.C. Kobelke:  I would have spoken for longer.   

Mr R.F. JOHNSON:  I do not think so.  The problem is that I do not have all the papers with me that I was going 
to use.   

I had a very interesting conversation yesterday morning with a government minister from the other place who 
said that he had intently watched the debate in this House on the consideration in detail stage of this Bill.  He 
told me that he agreed that animosity, which is dealt with under clause 5, is a feeling.   

I want to ask a question of the Leader of the House: where is the minister who is responsible for this Bill?  The 
Premier is responsible for this Bill.  He introduced and second read the Bill.  He is missing in action again.  
When he is not here, the job is left to the Attorney General.  The Attorney General is not here.  The Government 
has now left it to the D team.  There are two ministers in the Chamber.  Is the Leader of the House now handling 
this Bill? 

Mr J.C. Kobelke:  I am.   

Mr R.F. JOHNSON:  This is an absolute disgrace!  This is supposed to be a priority Bill of the Government and 
the Premier.  As I said before, it is political opportunism; that is the only reason the Premier has done this.  He 
brought in this Bill before the discussion paper had even gone out to the community for consultation and for 
people to make contributions.   

Mr J.H.D. Day:  He has no real interest in it.   

Mr R.F. JOHNSON:  The Premier has no real interest in it whatsoever.  He has done his doorstop.  That is it.  He 
got in front of the cameras and did the media stuff.  He tried to appeal to the two or three per cent of the 
population who may feel that this Bill will do them some good.  We know that it is one of the biggest con jobs 
that this Government has come up with.  It is not being open and honest.  The Government does not mean what 
this Bill says.  The Government knows that it is an absolutely rubbish Bill.  The Bill is of dreadful quality.  The 
Government should be ashamed for bringing a Bill of this low standard and quality into the House.  Every 
member of the House has a responsibility -  

The DEPUTY SPEAKER:  Would the member responsible for that mobile phone remove himself and the noise 
from the Chamber.  The member on his feet might like to address the third reading stage of the Bill.   

Mr R.F. JOHNSON:  Certainly, Madam Deputy Speaker.  As I was saying, one of the senior ministers of this 
Government from the upper House spoke to me about this Bill and its clauses.  A clause in the Bill refers to 
animosity and makes it an offence for a person to engage in conduct that is likely to create animosity towards a 
person of a different racial origin or group.  The offence carries a penalty of 14 years imprisonment.  I argued 
long and hard in this Chamber on Tuesday evening that that was completely unreasonable.  The problem is that 
members opposite have not even read the Bill properly; they have not understood the Bill.  I do not believe in 
their heart of hearts that they would want to give someone a sentence of 14 years imprisonment simply for 
having a feeling or even inciting a feeling.  I will not name the senior government minister I spoke to because I 
do not think it is appropriate.  He said that he understands my argument about animosity being a feeling.  He 
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understood when I said that harassment was an action.  A threat is an action.  Making a threat is creating an 
action.  I can understand that in other parts of the Bill, but it is also loose in other parts of the Bill.  The particular 
clauses I had problems with, I still have problems with.  I have been told that to incite is an action.  I accept that 
to incite is an action.  Once again I consulted the Australian Concise Oxford Dictionary to read the definition of 
“animosity”.  It is a feeling of strong hostility.  That is a feeling; that is what is stated in the dictionary.  The 
Leader of the House would not have a clue what is the definition of “incite”.  This is not his Bill; he is just 
waiting for me to spout on, sit down and shut up so he can go home.  The definition of “incite” is to urge or stir 
up.  A person can urge, which can be by way of speaking in public and not in one’s own home.  However, we 
could not establish whether a dinner party for six or a barbecue for 100 people was public or private.  The 
Attorney General did not know the answer to that; he could not give a definite answer.  Under the clause, a 
person can be guilty if he incites - urges - a feeling of strong hostility towards a person of a different racial 
group.  A person can receive 14 years imprisonment.  We have seen thugs receive only eight years imprisonment 
for raping a great-grandmother.  At the end of the day, they got out of prison after serving only four years.  That 
is what we have seen today.  Yet this Government wants to sentence someone who might say something - who 
urges in some way some hostile feeling towards someone because they are of a different ethnic origin - to 14 
years imprisonment.  For goodness sake.  What is the Government - a load of morons?  I cannot believe that it 
would come up with legislation like this to imprison someone for 14 years for urging a feeling of hostility.  We 
can all be guilty of that.  I feel that from time to time, not just with members opposite.  That is more frequent.  I 
feel it from time to time when I read in the newspapers and see on television people of a different ethnic origin 
who have come to this country as illegal immigrants but are given visas to stay.  They then commit horrific 
crimes.  They should be returned to the country they came from.  The Premier told me to go back to where I 
came from for nothing more than having a disagreement in this House.  If this Bill becomes law, I will be guilty 
under clause 5 of inciting other people towards animosity simply by the words I speak.  It does not matter 
whether the people I speak about committed a crime.  All that matters is that they are of a different racial origin.  
I am guilty of that crime.  What an absolute load of nonsense.   

No wonder the Premier has not been here for any stage of the Bill other than to give the second reading.  Let us 
make no mistake about this: this is his Bill.  He should have been here during consideration in detail.  It is all 
very well leaving it to the Attorney General - I know that the Attorney General might be more competent in 
handling Bills - but this is the Premier’s Bill.  This is the one from which he is trying to claim some form of 
glory.  I think this will backfire on him enormously.  This House will be responsible for passing a Bill that is 
absolutely and utterly wrong.  Everything else in the Bill is covered in other parts of the Criminal Code, as 
pointed out by my colleague the member for Nedlands.  The Government admits that this Bill and its clauses, as 
discussed during the consideration in detail stage, is basically a knee-jerk reaction to the van Tongeren atrocities 
that have happened in the past.  That is all it is, yet where is van Tongeren now?  Where was he when he 
committed those crimes some years ago?  I think he got 12 or 14 years imprisonment for the crimes he 
committed. 

Ms S.E. Walker:  He got 18 years, but he was out in 12 because of remissions. 

Mr R.F. JOHNSON:  Okay.  What he did was a crime under the Criminal Code, anyway.  He committed arson, 
threatened to kill and plastered stuff all over town.  He intimidated people of a different ethnic origin.  I agree 
with the sentence that he got.  If this Bill was meant to strengthen those particular parts of the Criminal Code I 
would not have a problem with it, but I cannot in my heart of hearts vote for this Bill when the Government has 
had the opportunity to amend it during consideration in detail and make it more sensible in relation to clause 5.  I 
am hung up on clause 5, because I think it impedes the freedom of speech, anyway.  That was confirmed during 
consideration in detail.  The Attorney General kept as quiet as he could on that matter, but it was confirmed 
during consideration in detail that this Bill is worlds apart from similar legislation in any other State or Territory 
in Australia, in which predominantly substantial monetary penalties apply.  I think that is more appropriate.  I do 
not agree with racist comments at all, but I do agree with freedom of speech.  The problem is that in this 
legislation the two things blur into each other.  It is not very clear because the Government is taking away a 
certain amount of freedom of speech, which is of concern to a lot of people in the community.  People who have 
contacted me about this Bill are concerned about the clauses that we have argued about long and hard.  I know 
that government members often get fed up with my being on my feet, and sometimes they are justified, but in 
this instance they have no justification, because I am being honest and telling them straight from the heart and 
the head that I think the Government has got it wrong.   

I know that this Bill will go through the third reading on the numbers.  I will be voting against this Bill, because I 
cannot in all conscience vote for a Bill that is completely flawed and takes away freedom of speech.  Clause 5 
impedes freedom of speech.  I do not agree with racist comments.  This Bill covers purely people of a different 
ethnic origin; it does not cover Western Australians.  I remember that the Premier on election night said he 
would govern for all Western Australians, but what has he done?  He has governed for the small minorities - the 
gays and lesbians and the drug users, but not even the multicultural society.  He is pandering to a tiny minority 
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that he thinks will be vote winners.  I suggest they are probably people of mostly Muslim or Asian origin.  That 
is disgraceful!  I do not think those people will thank him for it, because it may have the reverse effect.  I know 
that the President of the Ethnic Communities Council of WA is not happy with this Bill.  If the Government 
cannot please those people, if it cannot please us, and if it cannot please 98 per cent of the population of Western 
Australia, what is it doing?  Why is the Government wasting the time of this Parliament to pass a Bill that is 
completely deficient?  I know the sentiment that the Premier is trying to get through in this Bill.  However, it is 
totally and utterly wrong.  This Bill has been drafted in a hurry.  The Premier took the Bill to the Director of 
Public Prosecutions in early August.  Within a week it went through Cabinet, and the following week it was 
brought into this Parliament.  From go to whoa, it took two weeks.  That is all.  The Premier did not even wait 
for the consultation period to end so that the public could have some input.  It will be interesting to see what 
comments people have made about the document that went out to the community.  This has all been done 
because an election is just around the corner.  In the dying days of this Government, the Premier thought, “I said 
I would try to do something about racism, so I had better bring in this Bill”.  However, this Bill will do nothing 
about racism, because whatever happens will need to go to the Director of Public Prosecutions first.  The DPP 
will need to authorise prosecutions under this Bill.  Why is that?  It is because the Government is worried that 
the police may just automatically go for it.  The Government knows the faults and the flaws in the Bill.  I know 
them.  The Premier knows them.  The trouble with members opposite is that they will never back down.  They 
will never admit when they are wrong.  However, they should do that on this Bill.   

I do not have a problem with some parts of the Bill.  I do not necessarily support them, but I certainly do not 
oppose them.  However, I oppose proposed sections 77 and 78 absolutely.  I do not know whether I am getting 
the message through, but I totally oppose those proposed sections, because they are wrong.  I would like to think 
they will never be used, because it would be appalling if they were.  If a complaint were made to the police by a 
person of a particular ethnic origin that Joe Bloggs has made comments that are likely to incite animosity 
towards him or her, the person who made those comments could be charged under this Bill.  That will mean that 
a lot of time will be wasted in the courts on an argument between someone of one ethnic origin and someone of 
another ethnic origin.  We are all from some ethnic origin.  However, we are all supposed to be Australians.  The 
Government seems to forget that.  It seems to think that we should have a special law for people who are gay and 
lesbian, for people who are drug addicts and for people who are of a certain ethnic origin.  However, we do not 
have a special law for senior citizens who are beaten black and blue, or raped.  The perpetrators of those sorts of 
crimes are not subject to a penalty of 14 years imprisonment.  However, in this Bill the Government wants to 
impose that sentence on someone who urges a feeling of hostility towards another person.   

I do not intend to take my full time.  I am sure members opposite will be the delighted to hear that.  However, I 
want to put on record my total opposition to this Bill, predominantly with regard to proposed sections 77 and 78.  
I disagree totally with the penalty that this Government wants to impose on a person who simply urges or stirs up 
a feeling of hostility towards a particular racist group, because that sort of behaviour happens all the time.  What 
do we do about the Asian gangs that go around and knife people?  Under clause 6, will we be guilty if we 
criticise that Asian gang for its behaviour?  I suggest we will be, because just by criticising that gang, we are 
stirring up or urging some hostile feeling towards it.  This Government now wants to give a person 14 years 
imprisonment for instilling a feeling, not an action.  If it were a threat, intimidation, bashing somebody, knifing 
somebody or burning somebody’s property, I would not have a problem with it; I would support it 
wholeheartedly.  However, this Government wants to give somebody 14 years imprisonment because he has 
urged a feeling of hostility towards either an ethnic group or a person who belongs to an ethnic group.  For 
goodness sake, where are we going?  What is the future in that?   

At citizenship ceremonies I always try to expound the value that we are all Australians, no matter what country 
we come from, and that we should live in harmony, get on with our lives and do unto others as we would want 
done unto ourselves.  I believe this is one of the most divisive Bills I have seen in my time in this House.  At the 
end of the day, I believe this Bill will come back and bite the Government.  I do not think it will go through the 
upper House.  The Government wants to get it through this House so that it can go to the election and say that it 
has done something about racism.  It has done nothing about racism, other than make it much worse.  The 
Government has not addressed racism in this legislation - not in a serious way - because it cannot legislate for 
people’s feelings.  That is what clause 6, which creates proposed sections 77 and 78, does, and that is what this 
Bill does.  The Government wants to get this legislation into the upper House.  It will get there, but it will not get 
through.  The Government knows that and I know that.  The Legislative Council has only three more sitting 
weeks left, and a lot of legislation is before it.  We will see what the commitment of the Government is.  We will 
see whether this Bill is put as a priority on the notice paper in the upper House for the next three sitting weeks, if 
we sit for three weeks.  It may not be three weeks; I think it might be one week.  Even if it is three weeks in the 
upper House, we will see what sort of priority the Government gives to this Bill when it leaves this place.  I do 
not think it will be very much.   
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The Government has introduced this Bill.  It has scored what it thinks are the good political points.  It has 
brought in a Bill that will deal with racism.  That will be the story that goes out, but it is not a true story; it is a 
very false story.  I believe that as the public comes to realise that through this Bill the Government is legislating 
to make an offence of something that is nothing but a feeling, its story will come back to haunt it.  That is what I 
predict.  It is a sham.  It is dreadful legislation.  It is not even good-quality legislation.  It has been done on the 
run as a knee-jerk reaction.  I believe this Government will be damned for introducing such dreadful-quality 
legislation, which impinges on freedom of speech and legislates for a penalty of 14 years imprisonment for 
urging a feeling. 

MS S.E. WALKER (Nedlands) [6.43 pm]:  I will not speak for long on this Bill.  I agree with many of the 
comments of the member for Hillarys.  However, I am delighted that the Government has brought forward 
amendments to the Criminal Code that reflect the distaste and the concern that the community has about racially 
motivated crimes by members of the community who seek to commit violent offences, firebomb Asian 
businesses and businesses of other ethnic groups, instil fear and terror into those people and create criminal 
damage.  When the Australian Nationalists Movement reared its head again just recently and I saw on the 
television what was happening, I came out very strongly in favour of increasing the penalty to 20 years 
imprisonment.  I think that the Deputy Premier said the sentence should be two years because he did not have an 
understanding of the Criminal Code.   

Unfortunately, because the last time this type of legislation was introduced into Parliament in 1989-90, the 
Government, in a knee-jerk reaction, sought to build on what was already there through the office of the Equal 
Opportunity Commission.  The then Government introduced legislation into this House that should not have 
been introduced.  As a result of the amendments that have been made, I believe we have addressed the situation 
with regard to urban terrorism.  We have addressed also people like Jack van Tongeren, who gathered vulnerable 
people around him and started a large-scale organisation and undertook to threaten and terrorise Asian and 
Jewish communities to drive them out of the Western Australian community.  I am pleased that the amendments 
have been made to the Criminal Code, to sections 317; 317A; 338B, threats; and section 444, criminal damage.  
That sends a clear message to the community that needed to be sent.  No clear message was sent to the 
community the last time.  That is obvious because the penalties were for about 12 months or two years.   

Last night when I drove home from Parliament, I listened to the Graham Maybury program.  I heard someone 
who sounded very much like Uriah Heep.  Members remember Uriah Heep, the scrooge-like Charles Dickens 
character.  In fact it was not Uriah Heep; it was the Attorney General.  He was talking about the racial 
vilification Bill.  Frankly, I found it sickening that he spoke about Suresh Rajan and himself as both being 
victims of racial vilification and for taking the credit for introducing this Bill.  The truth is that this Government 
had to be dragged kicking and screaming to introduce the Bill into the Chamber.  When I researched this Bill, I 
contacted the Ethnic Communities Council of WA.  It asked what was the Premier’s position on the concerns of 
the ethnic community and what was happening to them.  He did nothing.  He is a show pony.  He is a dandy.  
That is how I see him.  I do not consider him to be a person of substance.  He did nothing. 

Mr R.C. Kucera:  Address the issue instead of throwing personal insults, which you usually do.  

Ms S.E. WALKER:  I will give the Government its due.  It introduced legislation after it realised the matter was 
a major public concern, but it did that only because it was on the backfoot and the Opposition provided 
leadership.  I thank the Government because when it got the picture it amended those sections of the Criminal 
Code.   

Part of this legislation sends a clear message to the community that we will not tolerate urban terrorism against 
ethnic groups.  However, the legislation was misconceived from the beginning.  It is a shame that the 
Government’s resources were not used to properly research this matter.  It is because chapter XI of the Criminal 
Code was misconceived originally and because the debate went off the rails in Parliament all those years ago that 
the Government tried to change chapter XI.  It is important to not go off the rails again.  When this Bill goes to 
the upper House, it is important that Hon Giz Watson, the member for the North Metropolitan Region, who took 
an interest in this, look at this legislation and move an amendment to strike out of the legislation the sections to 
which the member for Hillarys referred.  This matter can be settled by passing the Government’s amendments 
that were raised by the Liberal Party and by keeping chapter XI of the code and striking out those provisions 
about which the member for Hillarys spoke.  Those provisions should be part of the civil law and should be 
debated in this House at another time.   

I agree with the member for Hillarys that a sentence of 14 years for inciting racial hatred is misconceived.  Last 
night Graham Maybury said that there was a wave of sympathy right across the community from people who 
knew about the types of things that occurred to Mr and Mrs Foo and their Chinese restaurant.  There is no 
incitement to racial hatred.  It should not be in the Bill.  The people who want it in the Bill are kidding 
themselves that there will ever be a prosecution under that provision.  There are four bridges to cross under that 
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provision: three subjective intentions and then it must get past the Director of Public Prosecutions.  I have not 
spoken to Suresh Rajan since before the Bill was brought on for debate, but I say to him that if he wants the best 
possible position for his community, division XI of the Criminal Code and the amendments to the Criminal Code 
that were made as circumstances of aggravation should be kept in place.  The rest can be struck out, and those 
cases can be brought on in the civil sphere, as has been done in other States, and he may get a prosecution under 
that provision.   

MR J.C. KOBELKE (Nollamara - Leader of the House) [6.50 pm]:  I will very briefly close the third reading 
debate.  I will take the unusual step of not thanking members opposite for their contributions, on the basis that 
personal denigration is not a contribution to debate and reflects that the Liberal Party simply does not understand 
this issue and does not have a position.  A further example of that was when the member for Nedlands said that 
the Government was dragged kicking and screaming to introduce this Bill.  A few minutes earlier the member 
for Hillarys said that the Government had raced this legislation into the Parliament without proper consultation.  
That shows that the Liberal Party does not have a position on this issue; it is just engaging in personal 
denigration, and that is a great shame.  The people will make their judgment on the Liberal Party because that is 
all it has to offer.  The Government is offering in this Bill a specific set of legislative measures that will address 
an issue that we feel must be addressed for the welfare of the people of Western Australia.   

Question put and passed. 

Bill read a third time and transmitted to the Council. 
 


